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OPpoSITION TO PETITION FOR RECONSIDERATION

Sunshine State Broadcastinq Company, Inc. ("Sunshine"), the

petitioner in the above-referenced proceedinq, hereby opposes the

Petition for Reconsideration ("petition") filed May 14, 1993, by

ECI License Company, L.P. ("ECI"). ECI asks reconsideration of the

Report and Order, DA-9343 (released April 14, 1993), by which the

Commission substituted Channel 278C for Channel 277C1 at Bradenton,

Florida, and modified the license of WDUV(FM) to specify operation

on the new channel.

ECI bases its Petition on the alleqation that Sunshine lacks

"any reasonable assurance of the availability of any [conforminq]

transmitter site," alleqinq that the Federal Aviation

Administration would not authorize a tower of a heiqht sufficient

to meet the FCC's minimum requirements. The Petition raises no new

issues or arquments which were not already discussed in detail in

the pleadinqs and considered by the Commission in its Report and

Order, supra.

There is
a unaniaity of opinion in this pr::e~::::~~~lJl

UstABCOE ~}
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applicability of the law. So long as a theoretical site exists

meeting the Commission's technical rules, that site will be

presumed at the allotment stage to be available and the Commission

will use it as the basis for making an allotment. The Commission

will, however, take into account a showing by a party that no

theoretical sites exist because of environmental, air hazard, or

other similar considerations. west Palm Beach. Florida, 6 FCC Red

6975, 6976 (1991). ECI attempted to make such a showing, and the

Commission properly determined that ECI had not been successful.

Accordingly, in accordance with past precedent and consistent with

its policy, the Commission made the allotment and left airspace

matters to the applieation process.

This is DQt a case in which there is a very small permissible

site zone wholly encompassed by an airport terminal control area or

an airport approach zone, or, as in the case relied on by the

petitioner, where one hundred percent of the permissible zone is

located inside the boundaries of an air force base. See Crestview

and west Bay. Florida, 7 FCC Red 3059 (1992). It should be noted

that the map, prepared by ECI's engineer and submitted both in

ECI's Comments and in the Petition, shows an area which they define

as the-Mpermissible site zone." The total area includes 228 square

miles of land area.' It is also significant that throughout the

area there are different aeronautical considerations for different

areas within the zone.

'590 Square Kilometers. ~ Declaration of John J. Mullaney,
Sunshine's consulting engineer, attached as Exhibit 1.



•

- 3 -

In support of its effort to show that every area within the

permissible site zone would be blocked by one type of aeronautical

consideration or another, ECI submitted an aeronautical study

prepared by Daniel Tenold of Aviation systems Associates, Inc.

("ASA"). In rebuttal, Sunshine submitted its own aeronautical

study prepared by John P. Allen, Aerospace Consultant, who

demonstrated that the ASA study was both flawed and incomplete.

The ASA study purported to be an all-inclusive examination of the

airspace within the "Permissible Zone" and was advanced by ECI as

demonstrating that the FAA would not approve a tower anywhere

within that area.

The first analysis by ASA used the reference point proposed by

Sunshine. ASA found that the reference point would affect an FAA

instrument departure procedure at the Peter O'Knight Airport, that

the reference point is located within an area that ASA has

identified as a VYR flyway, and, further, that the proposed tower

would require an increase in the minimum radar vectoring altitude

of the military traffic of MacDill Air Force Base. ASA concluded

that "this impact [on military traffic] would be the most potent

and substantial adverse impact," and went on to state that

our experience in flying hours of the civil
and military radar operations for the area over
the years has shown us that the FAA cannot and
would not amend or increase these radar altitudes
due to the close proximity of all of the airports
within or close to the FAA permissible zone. ASA
study at p. 2.

Mr. Allen conclusively demonstrated in his affidavit, however,

that a tower at the reference point would not require any changes



•

- 4 -

to existing departure procedures at the Peter 0 I Knight Airport, and

that alleged deficiency has not been mentioned again.

Eel's expert also failed to take into consideration a number

of changed and changing circumstances concerning the airspace that

they evaluated. ABA claimed that the proposed sit is within the

protection area of several VFR routes, citing as the VFR routes

Interstate 75, a railroad track, a highway, and the Tampa Bay

coastline. Mr. Allen pointed out that, although at one time that

may have been true, ASA did not take into consideration the

establishment of the Tampa Terminal Control Area ("TCA"). That TCA

has significant impact on VFR flight in the area, including a

maximum height limitation for VFR aircraft of twelve hundred feet,

as well as requirements for the installation of transponders with

altitude reporting capability. Restrictions on congested areas,

plUS the TCA floor, would seriously reduce the association of the

structure cited by ABA with the VFR route. Mr. Allen concluded

that this airspace change alone has moved the VFR route much

further to the east and that the VFR route through the area is

associated with Highway 301, which is miles from the Sunshine

reference point. Further, Mr. Allen pointed out that the roads and

coastlines identified by ABA as VFR routes in fact run through four

cities or towns that fall within the definition of Federal Air

Regulations Part 91.119 as congested airspace. A VFR route cannot

run over congested airspace because pilots are required to maintain

1,000 feet above the surface.

A VFR route determination is made by an airspace specialist
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taking into consideration minimum altitude requirements, historic

weather patterns, the floor of controlled airspace, and the

regulatory avionics equipment associated with operations near a

TCA. In short, the ASA showing was far less than compelling,

because it addressed in a vacuum only the existence of a road or

coastline, and failed to perform the kind of sophisticated analysis

necessary in determining aeronautical impact.

Similarly, in what ASA described as the principal adverse

aeronautical impact, the minimum vectoring altitUde, ASA failed to

address one critical component. The primary beneficiary of the

minimum vectoring altitude is MacOill Air Force Base, a base the

closing of which had already been announced. Further, although the

FAA is in the process of revising all of the airspace requirements

associated with MacOill Air Force Base, including revoking the

airspace minimums associated with identified F-16 training recovery

procedures, ASA did not even mention the closing of MacOill in its

study. In response, ECI brought in a new expert who conceded that

MacOill would be closed but asserted that the need for minimum

vectoring altitudes would remain. That may be, but Mr. Allen

points out that they will be changed now that MacOill no longer has

a need to recover an F-16 training wing. 2

Long after the date for submitting comments in this

proceeding, ECI, a Commission licensee, had its agents file with

the FAA a false proposal for the construction of a mythical tower

2All fighter aircraft and, apparently, all active duty
aircraft will leave MacOill Air Force Base, according to
the Associated Press. See Exhibit 2.
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at a mythical site. On June 30, 1992, Dan Tenold, ECI's "expert,"

submitted FAA Form 7460-1 to the FAA regional office at East Point,

Georgia. In the signature block of Form 7460-1 it states

I hereby certify that all of the above
statements made by me are true, complete,
and correct to the best of my knowledge.

That certification is signed by Daniel P. Tenold. According to the

form, Mr. Tenold has certified that there is a proposal to

construct a 1025-foot tower at a given set of coordinates, and that

work on the tower would begin "ASAP," which is interpreted to mean

as soon as possible. Obviously, none of the information is true.

Neither the expert nor ECI actually proposed to construct a tower

at the coordinates given, or proposed to begin work as soon as

possible. Furthermore, it is noted that the submission of FAA form

7460-1 is defective because it did not include all of the

information requested in Paragraph 2 of the form. Sunshine submits

that it is basically improper for a Commission licensee to file

false documents with the federal government for the licensee's own

advantage, and that it would be improper for the Federal

Communications Commission to condone this practice by using the

results of a false filing.

ECI was certainly not contending that this false certification

was filed to advance the public interest. Rather, ECI seeks to

advance its own private interest. It is not proper conduct, and to

condone these false filings and later subsequently accept them in

rule-making proceedings will encourage opponents in the rule-making

process to file false documents with the FAA, bogus permit
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applications with agencies having supervision over environmental

matters, and false proposals to zoning authorities.

In any event, the FAA's preliminary determination is not

relevant under the Commission's policies and precedent. The letter

is submitted for the proposition, one, that it is an unambiguous

determination of hazard, which it is not, and two, that it is

conclusive proof that no transmitter site could be found within the

large allowable area identified by ECI in its Comments in this

proceeding. The preliminary FAA letter deals only with the site

specified in the bogus proposal; it does not purport to be an area

wide determination by the FAA. 3

ECI also cites crestview and West Bay, Florida. sypra, for the

proposition that the suitability of a transmitter site must be

resolved before an allocation can be approved. In fact, the

holding is just the opposite. In Crestview and West Bay, the

comaission stated that it would presume in rule-making proceedings

that a site was available, but that the presumption was rebuttable.

In order to rebut the presumption, however, it must be shown that

D2 fUlly-spaced site was available.

Subsequent events have established the wisdom of the

commission's policy. In West Palm Beach.· sypra, relied on so

heavily by ECI, the Commission at the allocation stage considered

~he reference point is designated for data entry purposes.
In Montgomery, Alabama; the Commission used as a reference
point the center of the runway at Maxwell Air Force Base.
~ MM Docket 84-231, Window 18, Channel 241A.
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an objection by a competitor based not on public interest grounds,4

but on air hazard issues. It was argued in West Palm Beach that

the FAA would not approve a tower of sufficient height to allow

WEAT-FM to upgrade from Class .C1 to Class C. There were

conflicting opinions by air hazard experts, with the Commission

concluding that those questions were more properly left to the

application phase. On December 2, 1992, the Commission granted

BLH-920501KB, the application for license to cover authorized

construction of WEAT-FM, West Palm Beach, Florida's new facilities

meeting the requirements of a Class C FM station.

The Commission fUlly considered all of the arguments of ECI,

the unauthorized pleadings, and the improperly submitted materials,

and properly determined that it was in the pUblic interest to

substitute Channel 278C for Channel 277C1 in Bradenton, Florida, as

requested by Sunshine, and to modify the license of radio station

~he co..ission has determined that Sunshine's proposal is in
the public interest, a determination that was never challenged
by ECI.
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WDUV(FM) accordingly. The decision in this proceeding should be

affirmed and ECI's Petition for Reconsideration denied.

Borsari , Paxson
2033 M Street, N.W.
suite 630
Washington, DC 20036
(202) 296-4800

July 6, 1993

By:

Respectfully submitted,

SUNSHINE STATE BROADCASTING
COMPANY, INC.

// J:,
~orsari, Jr.

/
Its Attorney



JOHN J. MULLANEY
JOHN H. MULLANEY, P.E.

MULLANEY ENGINEERING, INC.
9049 SHADY GROVE COURT
GAITHERSBURG, MD 20877

301921-0115

DECLAltATIOIf

Exhibit :J, ,
Page 1 of- 1

ORIGINAL

I, John J. Mullaney, declare and state that I am a graduate
electrical engineer with a B.E.E. and my qualifications are
known to the Federal Communications Commission, and that I am
an engineer in the firm of Mullaney Engineering, Inc., and
that fi rm has been retained by Sunshine State Broadcasting
Company, Inc., licensee of Radio Station WDUV in Bradenton,
Florida, to prepare an engineering statement in support of a
Petition to Amend the FM Table of Assignments.

I have reviewed the engineering statement prepared by Bernard
R. Segal, P.E., on behalf of Entertainment Communications,
Inc. That statement contained a permi ssible si te zone map
for the proposed allotment of FM Channel 278C at Bradenton,
FL. The permissible land area indicated by that map is
590 square kilometers (228 square miles).

All facts contained herein are true of my own knowledge
except where stated to be on information or belief, and as to
those facts, I believe them to be true. I declare under
penalty of perjury that the foregoing is true and correct.



Commission overrules'
Pentagon on air bases

...

Contrary to Pentagon
recommendations. the base closIng
commission suggested savIng
Homestead AIr Force Base.
~•.-e..tI4 fir•••

WASHINCTON - Overriding the P.nta·
&on, th, bel. clOtln, eommiulon voted ThU,.·
day to ,1\1' New Jer,ey', McGuire Air Force
BII••• mejor new role In r.atrl.1ctured U.S.•tr
power.

It called for dQrlln. b""fll In New York end
Mlchl••n but Hvin, tiurrlcftne-batt.red Hom.·
ateed Air FI)1U Ba...

Th. panel rer.ommended ~huttlnJ down two
.ir bae" - rltlteburgh in New York and K.l.
!;.wy.r in Mlchl,"n - and t.klne operetion.
• w.y (tom othen. The Pentacnn h.d recom·
mended cl<lllne McGuire allIIn active-duty b...
and turnin,lt Into. reeerve racility.

Th. ded,ionl me.n thou.andl of job. IQtt or
,.Ined fClr the ba... and nearby citie.lnvolved•
• nd home -IUiU pollticianl reacted accordln.ly.

-I'm deeply dl~ppnlnted," laid S.n. Carl
lA"ln, D·Mich.

tn .nother decllion lolng aglinlt the Penta
gon. the panel voted to \lAve Homutead, which
W6.I dnaltlted by Hurricane Andrew.

The nat. of chan«u compiled by the comm~
ri'Jn in meetln•• thr(lUlh Sunday will 10 to the
While H(\ule. PrHident Clinwn will hllve until
~Iul) tn til Icrept or nject the lilt. If he turnllt
~own. thf' pMel h.. an additional month to
"han,e the lielllnd l!lubmlt It 11'1 Cllnt~n a nn.1
time.

tr the prellic:fent .cte(ltll a Ii",t, ht'! !lend!! it te)
Con,t.lIe. where Illwmllker. hllve 45 workin,
daY' to yOU it up or down with no chan«'1 per·
mltted.

Thureday'. decision. came after wide.ran,.
ina debate on where blllt to place the nation',
bomber., aIr tramlport plane. and refuelin,
tankert It I time th. siz, of thl military III .~Inl
reduced In lin. with the tnd of the Cold War
and hrukup or t.he Soviet.lInion.

Membert of the Defen.e a.1lt Cl""ur. and
R.ali,nment Commiuion l'aid re~ommendtd

cleaina balu reluctenUy dtef rect'!ivinS thou
land. of lettere Crom the comm\mitieA involv.d
w.,n1nc of ~rave economic impact.

All on. part of • new Air Force .tr.tel)·. tht
Pentalon hili decided to create ".ir mobility"
b.lea that would combine airlift and refueling
planA.

The Penla,on had louaM. to mllke ('Iatte
burch Air Forc. B.I. the mobility base for tM
&..t COlllt, but th~ plntl decided that McGuire
In New Jerley had a better 1000atioo near IUp
portit~ll unitt.

The eommllllun'J chairman, J.m.1 Courter,
it " former Ntw J.r!\ty cnn~r'll.man. H. said
efter votin, with the 6-1 majority on McGuirt:
"'I ,et eritlcized either way. If my votea hurt
New .'.rlley, then 1'11\ demon,tratin. my inde·
pendence. 11 my votl!' ht'!lpl.l the .tatt, I'm not In
dependent.-

At Homtlteed, .ir defense llirnert 6' \\ItIt IS
two Air Forci Relltve u\,itl willatay at the bate
under the coml11ll\$ion pIAn. which re~tI the
Defeon Department propntlal to d(lflt' the hI lie.

-Thia ill hope fulfill~,· said gen. Cunni.
Mack, R·Fla.

'Exhibit 2
Page 10£ 2

-- -- - - -- - -- - - .
St.ltU5 01 ba~le~

A R., ot 'h. '.eli"" - Arnt,. Air
Foret MId Ma"nl. - that ,he O.'ln..
•••• Clotur. and '-'.""',"nl Cofftntf.
.Ion ha. yOI." to lIt.p ope", Clol. or ,..
• t",:

Ke.popen
FOtt McCI.II.n. AI•.
FonL••• V•.
61h Army H••dqulr,ar. II Pr.,ldlo III San

F'lnellco.
Fort OJ••m, 0•.
Fort McPh.r.on, 0..
Fon Monroe. v•.
M.reu, Hook. PI.. A,my 'te••,.", Cenfe,.
P,..kIlo 0' Mont.,.y, Fori O,d, C.lIf.
Conlollesalt the Pr••idlo ot Mollt.,ly An-

nt-, Fott Ord, C.llf.. a. "ttd.d 10 evpport
1M O,ten•• t..lnQlIeo.lIlttitult.

L.tltrk.nny Army Oepot, P•.• eon.olld.t·
Ing Tectlul Millna 11l1.,..,."lelng 'rom .Ighl
olh.r flonltl••.

Grand Forkl AFR, N.D.
F....chtld AF8. W••h.
Logl'lle. 8•••• Albany. G•.
Logtetle. 8•••. 8.,.tow. C.llf.

Clo,.
Vlnl Hili F.,m., Ve.
Ptatt~rvh AIr Forel B N.Y.
'<'1. Sawyer Air Fore. 8 Mleh.
O·H.r. Inl.rll.tlon.' Airport AJ, FOlce R.·

..tV. Station. Chlelgo win b. moved.

Realign
FOf18efvolf, v•.
Fort Monmouth. N.J.
Too.'. Army Depol, U'.h.
Or"fl•• Air Fore. I •••• N.Y.
March AI, 'orel 8 •••• C.III.Hom."..d Air fore Fl•.
McGulr. Aif Forel 8 N.J., 10 b...t.b-
.h~ 'I I.tt COllt MobIlily B•••.

McDill Ait 'oret ...., of Tlmp., "--,
,....aI"l ".n,,,teI tNt 41Znd ",hler Win,
win r.maln a' Hom.,t.1d Air 'ore•••••
'ncll'" Jolnl Communtc'lfon lupport I'..
m'nt r.maln. al MeDII.
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11IiJ ~tIlID"rrl4jltS iN/tJnrtll.
'iOft frrmt tltt N. Y. Tilll,,, NN$ Sn·
Pict. 'Iu WdSAi""D1I Po" aNI Co.r
foItfI1s SMw. ~_

commluion tblnged only four
beee-.BASES PROMlA

change the li,t Ind submit it to Clin·
ton a filial time,

If the president ,ce.pta a lilt, be
tend' it to Conere.., where JIW
makers line 4S "'orkin, day' to
vot. it up or down with no diana"
permitted.

The Ipari,,« of the Homestead
bue drew praile from Florida 01·
ficiall. . .

"That il mOle than an tnfullOl1 of
j(\b, and money into Homtlt~ad'i
economy. It ,Iso repret.enls en Infu·
sion of hope for the people of th.
communit)'," laid Gov. Lawton
Chitel. .

Jim Courter, the bue commit·
lion', chairman and a former Re
publican repreaentat,iv. (r,0!l' New
Jerle)', uid thepanel, deC1llon ....
"reasonable. affordable and maltee
,eRie." . .

The commit.ion', deciSIOn virtu·
all)' a$lurea th.t Home'tead ArB
wilt be rebuilt at leut enou.•h to
maintain the ~2ndReserve F,.hter
Winland the 30ht Air Forct Re
.erve Re8CUt Squadron and the
florida Air National Guvd.

However, the 31st Air Fore.
Fiahter Win, that had ~un Ita·
tinned at Hornelteed unt.tl Au,. 23.
1992 - the day befort Andre..
Itruck - will be deactiv.ttd.

Homestead IUllained SSOO mil
lion in damait. from Andrew'a on
l!lutht. The Clinton adminiltntion
alrudy hal oblipled $76 million for
repaiR.

The bue accounted for 8,700 jobs
and pumptd $480 million I year into
the local economy. About 80,000
South F10tida r~tiret' aJ~ dept'nd
cd on Homeah~lId for m~ical, corn·
missal)' .nd other lenke•.

Homestud'i 482nd win,. com
posed of 21 '·18 fichter planet be·
Inl converted to tanker ."c~. had
moved to Mac:DilI on I temporary
basi' in the Ilhermatll of Andrew.
The unit't return to Home.tead
meanl the loIS of 300 full·time a~
1.300 reserve jobs to th. rampa
base. "id Mllj; Robtrt Witton! I
public alfaira lpokelman It MacDill.

"But it 1f1ln't I ba6 day for Tam
pa Bay or the MICDiU c:ommul\ity."
Wat.on added. beCIUse the 500·
rnember Joint Communicationl
Support !Ieme"t will Itay It
MacDin.

In ill fint two claya 01 dellbera
tiont, 1M blle-c:lceina commia.ion
haa demonatnted an jnelependent
.trw. The panel"" either re;ect
e<l or 'ipificantly modified nint of
Ole 14 Defense Pepartment rteom
mrnd!tion! cOMidHl"d 50 flIr. tn the

~ . .. .\ ..

plOW.... Exhibi t 2
Page 2 of 2

Homestead escapes
panel's budget ax

,
I

.• l· •

By'.arTY~Ak'HI Au6cIAT'OP,.,,,

Base-cutting panel says
Homestead should stay
In business. That
means a lob loss (or
Tampa's MacDUJ.

WASIHNGTON - Overridlnl
lh. P.ntagon, the national b••e
dOlina comminion voted Thurldly
to trim rather than close humClltle
damalled Home.tud Air Force
Ba,e In South F1Qrida.

IfPreaident Clinton .nd Consr'"
approve, Homestead', lit defente
aara.it I' welt II two Air Force Re
~rve units would ~tay at the balle,
in l>ade County. Thai me.n" how·
ever, that 1,600 jobl would be cut
from MacOi!l Air Force Base in
TampA, which hed hoped to ~rma
nenUy house a unit shIpped there .f
lef the hunicane.

On itl Iccond day of votin,. the
bue comminion - charged with
recommendirtR ""hich of the natiOt\"
milit.ry facilities to c1o.e in light of A
chanRing .....orld l'lnd a ,hrinkinR bud·
tet - br<Kt,ht load n('WI and bad
,-e",'S for olht'r part, tI( the CClUI\try
u w~ll.

Th~ p.1nr\ vOlrd to Jive Nrw Jer.
ley', McGuire Air FQrce BAtu ma
jor new role in rettructured U.S.•it
pow~r. but (JllJed for clolin, two .ir
buel - P1attsbnrlh in New Vorl(
and KJ. Slwyer in Michiaan - .nd
lakin. operstions aW3Y from other,.
J)den~Stal'tatl' Le. Alpin twl.

rtc?mmended IhrfnkJ", McGuirt' .
and Griffi,. Air Forct Bile in ,
Rome, N.Y., and movin. mllny of
thc:ir mission. 10 f'latlsburlh, nllk·
hi' it the Air Force', main transpor
tation hub for cargo, lOidien and re
fueling pl.",. on the Ea,t Coalt.

But the b.t~ commission, fOl'1M1
ly knoW1l ,. the Defen'e Bue CJo-.
,Ufe C1d RaliJnO"enl Commi'lion,
deddtd McGwre'aloc:ation Wli bet-.
ter for .u~h , '-dUty. ~

McGuire would pin ,bout 2,SOd.· .
dvt1ian and military jobl at PIIttl~

bUlsh', e~"ee.Criffin ..ould lose
1,200 civihan job_ .nd about 3.700
",ilitMy employ.e•.

'I'M !itt 01 chanlel tClr.1pit~by
\he commi..ion - ..hlch I~udef
retired milltary omeen. former poll,
rlcltn, ,nd businet••xecutiVei -'
will 10 to the White HOUle. Clinton

I wil1l..,,,·1' u.,t:t Julv JP, ff) IIC("('pt or

-"--'1I I ... • :~........ A

DadeAFB~

Iescapes
budget
axagain
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CERTIFICATE OF SERYICE

I, Kathleen Dame, an employee of the law firm Borsari ,

Paxson, hereby certify that a true copy of the foregoing OPPOSITION

TO PETITION FOR RECONSIDERATION was sent this 6th day of July,

1993, via first class United States mail, postage prepaid, to each

of the following:

* Michael C. Ruger, Chief
Allocations Branch
Policy , Rules Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 8318
Washington, DC 20554

* Ms. Nancy J. Walls
Allocations Branch
Policy , Rules Division
Mass Media Bureau
Federal Communications commission
2025 M street, N.W., Room 8317
Washington, DC 20554

Brian M. Madden, Esquire
April McClain-Delaney, Attorney
Cohn and Marks
1333 New Hampshire Ave., N.W.
Suite 600
Washington, DC 20036

Counsel for Entertainment
Communications, Inc.

William D. Freedman, Esquire
Gurman, Kurtis, Blask,
, Freedman, Chartered
1400 Sixteenth Street, N.W.
suite 500
Washington, DC 20036

Counsel for High Point Broadcast
Partners

* Hand Delivery
~~
Kathleen Dame


